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Current Lopics. 
ALBANY Law JouRNAL is informed 
that the of the 
American Bar have decided 
upon Buffalo as the place for holding the 
next annual The International 
Law Association will hold their conference 


executive committee 


Association 
meeting. 


at the same place and during the same week. 
The former association will probably meet 
on Monday, Tuesday and Wednesday, Au- 
gust 28, 29 and 30, and the latter on Thurs- 
day, Friday and Saturday, August 31, 
September 1 and 2. Buffalo is to be con- 
gratulated upon having added this important 
fixture to an already long list for the current 
vear, and the members of the American Bar 
Association upon the certainty of a hearty 
welcome and a most successful annual gath- 
ering. 


Among the interesting business announce- 
ments of the new year is that of the dissolu- 
tion of the old-established law book firm of 
Banks & Brothers, Albany and New York. 
As is well known, the house is, or was, one 
of the oldest law book concerns in the 
United States, having been founded in 1804, 
by David Banks, of New York, the father of 
ex-Mayor A. Bleecker Banks, of this city. 
For very nearly a century the firm has con- 
tinued to do business as one, but hereafter 
the two houses in Albany and New York will 





be entirely separate concerns, the former 
Vor.'59'— No.,5. 


having been incorporated recently as a 
stock company, under the title of Banks 
& Company, with a capital stock of 
$100,000. The stockholders in the Albany 
company, as heretofore, will be Hon. A. 
Bleecker Banks and Mr. William Lawrence 
Green, with the addition of Mr. John W. 
Mr. Green is a son of the late 
Henry A. Green, of Boston, Mass., and a 


| nephew of Hon. Samuel A. Green, former 
| mayor of Boston and a well-known littera- 
, teur. 


Having had an exceptional business 
training and ten years’ active experience, 
Mr. Green is in every way thoroughly 
equipped for the new responsibilities he has 
assumed. Mr. Andrews has been connected 
with the house of Banks & Brothers in the 
capacity of traveling salesman for a period of 
thirty-two years, and enjoys a very large 
personal acquaintance with the lawyers of 
New York State. The profession will 
be glad to learn of his promotion to 
financial interest in the new company which 
succeeds the house he has so long and 
so faithfully served. Composed as it is of 
men having such wide experience in, knowl- 
edge of and favorable acquaintance with the 
trade, Banks & Company may be counted 
upon confidently to materially increase its 
already large business, as well as to maintain 
and uphold its honorable name established 
through nearly a century of upright dealing, 
Certainly a century’s associated experience 
ought to be sufficient to warrant each in act- 
ing upon the resolve to “ go it alone ” here- 
after. 


The recent choice by the legislature of 
New York of the Hon. Chauncey M. Depew 
as United States senator, to succeed Senator 
Murphy, seems to have met with absolutely 
universal approval. In all the comment we 
have seen in the press of the country with 
reference to Mr. Depew’s election, there has 
been no discordant note, journals of all 
shades of political opinion uniting in the 
view that the choice was admirable, and that 
the incumbent is in every way fitted by rare 
talents and long experience to make an ideal 
senator, in which view the ALBANy Law 





172 


THE ALBANY LAW JOURNAL. 





JouRNAL most cordially coincides. Senator 
Depew’s broad-minded statesmanship, in- 
tense Americanism, keen business instincts, 
knowledge of political and social affairs and 
acquaintance with history and literature are 
everywhere conceded, while his fame as an 
after-dinner speaker is coincident with the 


confines of the continent — nay, more, with | 


the civilized world ; for he is as welcome and 
popular abroad as he is at home. 
long held this place — facile princeps — and 
with the possible exception of Joseph H. 


Choate, no American has disputed this pre- | 


| 


He has | 


eminence. Mr. Depew now enters the senate | 
of the United States in the full maturity of | 


his powers, equipped as have been few of his 
predecessors for splendid work. That he will 


| author 


fully vindicate the wisdom of his choice, we | 


have no manner of doubt. 

In the current number of The Independent 
Ambassador Joseph H. Choate pays this 
very graceful compliment to Senator Depew: 


“As an orator, he stands in the front rank 
among the English-speaking peoples. The hold- 
ing of great office lends artificial, but inevitable 
weight to the utterances of any orator in any 
country, but of the men who have relied, and been 
obliged to rely, for the effect of their words upon 
their own personal character and weight, it will be 
hard to find any such a reputation and become so 
generally known and approved as Mr. Depew. So 
familiar are his name, his physique, his features, 


what singular that a simple and effective 
remedy below hinted at has never been sug- 
gested. In his annual address before the 
New York State Bar Association in this city, 
last month, the president, Hon. Simon W. 
Rosendale, made this reference to the sub- 
ject: 

The matter of endeavoring to check or prevent 
legislation is not new. We find an incident in 
Irving’s History (?) of New York’s Dutch Days. 
It is probably like the story which a narrator 
assured his listeners he knew to be true, because 
he had made it up himself — but it is in point. 
The occurrence referred to mentioned by 
“ Dietrick Knickerbocker” as a “shrewd ordi 
nance of Charondas the Locrian Legislator.’ The 
says: “ Anxious to preserve the judicial 
code of the State from the additions or amendments 
of country members, he ordered that whoever 
proposed a new law should do it with a halter 
around his neck, whereby, in case his proposition 
was rejected, they just hung him up —and there 


is 


| the matter ended. The effect was that for more 


his cast of mind and style of utterance that it | 
would be superfluous to attempt any description 


of them. 

“Tt is quite impossible for a man to have at- 
tained by accident the position he held in the 
world before this last honor fell upon him, and he 


certainly contributes as much honor to the office | 
| municipal corporation for the death of a 


as the office confers upon him. 
“What is, perhaps, not so generally known ‘s 


tributed quite as much as his eloquence to his 


standing and renown, and I would place very high | 
in the list of his personal qualities a rarely happy | 


| against the government for £1,000 compen- 
everything to him in his rise to fame. I have seen | 


and delightful temperament, which has been worth 


him and heard him on almost countless occasions, 
and have hardly once known him to be thrown off 


than two hundred years there was but one trivial 
addition in the judicial code; and legal matters 
were so clear and simple that the whole race of 
lawyers starved to death for want of employment.” 

-Knickerbocker’s History of New York, chap- 
ter V. 

It is true, the proposed remedy is open to 
the objection of being a little radical, but 
that it would be extremely effective cannot 
be doubted. 


A case somewhat analogous to that of 
Eddy, as adm’r, v. Village of Ellicottville, 
N. Y., decided by the Appellate Division of 
the Fourth (New York) Department, and 
noted at p. 4, ante, in which the liability of a 


a ; . | prisoner caused by the unsanitary condition 
the combination of personal traits which have con- | 


of the jail in which he was confined, was de- 
nied, comes from Queensland. It was an 
action by a prisoner, one James Gibson, 


sation for the loss of an eye through the ex- 


| plosion of a gauge-glass at Trial Bay prison. 


his balance, and when a man speaks before all | 
sorts of audiences on every possible subject. as he | 


| at the time a prisoner, had no remedy against 


has done, this is a great and commanding virtue.” 


In all the talk, in lay and legal journals, 
upon the subject of how best to stop the | 


flood of unnecessary legislation, it is some- 


| the government. 


' 
| 


| 


Sir Julian Salomons, on behalf of the crown, 
raised the objection that the plaintiff, being 


Mr. Justice Owen said the 
objection was fatal, for the government had 
no legal duty to the prisoner at all. He was 
not in jail by invitation, he was not a serv- 
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ant, and he had no legal status under any | 


statute to enforce a claim against the govern- 
ment. He could not conceive of prisoners 
having an action against the government be- 


cause the cells of the jail provided by the | 
executive were damp and unfit for habitation, | 


for instance. We think it doubtful whether 
the highest courts in this country or in Eng- 
land will hold that the government owes no 
legal duty to a prisoner. On this precise 
point the Law Times (London) remarks that 
“not only was he [the prisoner] invited, but 
compelled to enter the premises of the goy- 
ernment. He himself would probably have 
elected to stop outside had he been allowed 
to choose. That his crime caused the gov- 
ernment to compel him to enter does not 
deprive him of his right to demand the exer- 
cise of due care in his custody. It is an 
alarming doctrine that not only may a man 
be punished for an offense, with an added 
sentence for perjury of which he has not been 
convicted, but may be carelessly blown up 
when in jail and be wholly without redress.” 
Both in this country and in England actions 
against officers of prisons are by no means 
rare; and while, in England, the crown could 
not be sued for a tort of this kind (a convict 
sentenced to penal servitude for treason or 
felony being incapable of bringing an action), 
we entirely agree with another London con- 
temporary, that there is no good reason why 
a misdemeanant should not be able to sue 
for any legal wrongs done to him while suf- 
fering incarceration. 


The extraordinary, but unsuccessful, et- 
forts made on behalf of Edward Clifford, the 
Jersey City, N. J., murderer, by his counsel, 
are doubtless well known to our readers. 
The final and equally futile attempt to save 
this murderer’s life took the form of a chai- 
lenge of the authority of Acting Governor 
Watkins to hold office, and consequently to 
sign the death warrant, the point raised be- 
ing that Governor Foster M. Voorhees’ 
resignation was simply as senator from 
Union county, and that if he had intended to 
resign as acting governor he should have so 
stated in his resignation. In other words, it 
was contended that Voorhees, as president of 





the senate, was transferred by force of the 
constitutional provisions to the office of gov- 
ernor, thereby vacating his office of senator, 
and that being still governor de jure in pos- 
session of the office, David O. Watkins could 
not at the same time be governor de facto. 
Hence the warrant signed by him was with- 
out the slightest legal value. Mr. Justice 
Van Syckel, of the Supreme Court, in con- 
struing the constitutional provision, shows 
that in case of the resignation of the gov- 
ernor, the powers, duties and emoluments of 
the office devolve upon the president of the 
senate, and not that the president of the sen- 
ate shall thereby become governor and hold 
the title or the office until another governor 
is elected. If the framers of the fundamental 
law had intended to transfer the president of 
the senate to the executive chair, and thereby 
vacate his office as senator, it is reasonable 
to believe they would have said so in no un- 
certain language. The court did not think 
it would be seriously contended that when 
the governor goes out of the State the presi- 
dent of the senate becomes governor until 
the duly elected governor returns, and 
thereby vacates and loses his office as sen- 
ator. Justice Van Syckel thus conclusively 
reasons: 

“In my judgment, the framers of the Constitu- 
tion meant simply what they said, that in case the 
governor resigned the president of the senate, as 
such, should have the powers and perform the 
duties of the office. Foster M. Voorhees did not 
become governor upon the resignation of Gov- 
He still continued to be a senator 
and president of the senate. He could not resign 
the office of governor, which he never held. 
When he resigned and vacated the office of sen- 
ator he ceased to be president of the senate, and 
could no longer exercise the functions pertaining 
to the executive department; therefore upon his 
resignation as senator the powers, duties and 
emoluments of the office devolved upon David O. 
Watkins. He is, de jure, the speaker of the house, 
and of right as such speaker exercised the execu- 
tive power. He is not governor, neither de jure 
nor de facto, in the constitutional sense of that 
term. The act of 1898 cannot in any respect affect 
this controversy.” 


ernor Griggs. 


The sudden death of former Senator and 
Attorney-General A. H. Garland, while ad- 
dressing the Supreme Court of the United 
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States at Washington, removes another law- 
yer of distinguished ability. For more than 
thirty years he had been a familiar figure in 
that high tribunal, and enjoyed an extensive 
practice. He was generally regarded as one 
of the leading lawyers of the country. Orig- 
inally a Henry Clay Whig, he opposed seces- 
sion, but when it came he went with his 
people. At the close of the Civil War he 
found that among other disabilities his 
course had imposed upon him was debarment 
from practice in the Supreme Court of the 
United States, a test oath being then required 
of all practitioners before that tribunal. Of 
course he could not take it, even after his 
pardon by President Johnson. How he de- 
termined to test the matter and the result is 
told interestingly in a little book entitled 
“ Experiences in the Supreme Court,” which 
he published last summer. It follows: 


“In July, 1865, after the row between the States 
had subsided, I called on President Johnson with 
much amiability and requested pardon for my 
deeds of commission and omission in that row, 
and, seconded by the efforts of my constant and 
steadfast friend, Reverdy Johnson, I procured the 
pardon. It was large and capacious, and I hugged 
it closely and went off rejoicing with exceeding 
great joy, as a novus homo would naturally do. 

“ Before going home, however, I went to the 
clerk’s office of the Supreme Court and renewed 
my very pleasant acquaintance with those there 
whom I knew, and formed the acquaintance of 
others quite agreeable. Many of those now are 
not, and — 


“The mower mows on, though the adder may 
writhe 

And the copperhead coils around the blade of the 
scythe. 


“Looking up the papers and records of that 
office, I found the cases I had lodged there more 
than four years before were still there undisturbed. 
During that visit I formed the idea of making ap- 
plication to the court for leave to practice, not- 
withstanding the test oath required by a previous 
act of congress, and I spoke to Mr. Johnson to re- 
tain him to aid me in it, to which he replied: 

“With the greatest of pleasure will I do so, 
but not for one moment will I think of receiving 
a fee.’ 

“ Big-hearted, large-brained and generous man 
and friend. 

“Early that fall I drew the petition and for- 
warded it to Mr. Johnson, which he filed in court, 
and laté that year I came on to see after it. By 
this time the move had attracted much attention 








and had excited no little interest, and the day after 
I came, at that term, Mr. Middleton, then clerk oj 
the court, said to me he desired very much to see 
the southern lawyers back in the court, and he 
recommended me to get, if I could, Matt Car- 
penter to appear in the case. Carpenter was then 
the very personification of health and_ striking 
manhood, and his star was rising and going rap- 
idly to its zenith, and great and brilliant intellec- 
tuality was stamped in unmistakable characters 
upon his face. 

“T spoke to him of the case, and at once he 
made, in substance, the reply that Mr. Johnson 
did. The case was argued at that term, Mr. 
Johnson, Mr. Carpenter and myself appearing for 
the petition and Mr. Speed, attorney-general, and 
that courtly and polished gentleman and lawyer, 
Mr. Stansberry, special counsel, against the peti- 
tion. R. H. Marr, of Louisiana, had filed a similar 
petition, and he appeared also for the application. 
The court held the case for some little time under 
advisement, and then ordered a reargument, which 
was had, and in due time a decision by one ma- 
jority was rendered in favor of the application. 
Justice Field delivered the opinion of the court, 
and it was a clear, clean, cogent presentation of 
the case. Justice Miller delivered a dissenting 
opinion of great force and power, and three other 
justices — Case, Davis and Swayne — concurred in 
this dissent.” 


The London Law Journal notes the case 
of a remarkable specimen of London ruffian- 
ism, one James Elmer, who was recently 
sentenced to eighteen months’ imprisonment, 
with hard labor, for the theft of a scarf-pin 
from a Mr. Thorne in a public house in Ken- 
nington. An interesting fact about this ruf- 
fian’s career is that after starting in life as a 
market porter, he soon turned to the more 
congenial profession of pugilism, which he 
combined with the leadership of a gang of 
race-course thieves and “welshers.” A 
record of more than forty-seven convictions 
for assault, riotous behavior, drunkenness 
and felony was proven against him. The 
Law Journal thinks “it is a great pity that 
the courts do not possess power to order the 
detention of citizens of Elmer’s type in prison 
for an indefinite time, and to make the’ ulti- 
mate length of their punishment entirely 
dependent on their reformation.” Such a 
plan might have constitutional objections in 
this country; but it does seem an absurdity 
to release confirmed and incorrigible crim- 
inals of the Elmer type, after a few months’ 
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incarceration, with the certainty that they 
will at once re-enter upon their career of 
crime, with more or less probability of end- 
ing in homicide or murder. 


Aotes of Cases. 


Expert Evidence — Question for Jury. — In Ber- 
gen County Traction Co. v. Bliss, decided by the 
Court of Errors and Appeals of New Jersey, in 
November, 1898 (41 Atl. R. 837), it was held that 
the opinion of an expert witness as to the cause 
of an accident is incompetent when it is based 
upon the existence of certain facts and conditions 
at the time of the accident, of which he has no 
personal knowledge, and has not heard all the 
evidence in the case, unless the opinion is elicited 
by a question entirely hypothetical in form. 

It was further held that the opinion of a witness, 
that the kind of block signals used on a trolley 
road are not such as to insure reasonable safety to 
the employes operating the cars of that road, is 
incompetent and irrelevant; that conclusion being 
a question for the jury alone to determine from 
all the evidence in the case. 

The court said in part: We do not overlook 
the fact that in many cases the opinion of an ex- 
pert may be admitted as competent evidence. 
Mechanics may give an opinion as to the quality 
of the workmanship on a building or other struc- 
ture, or a chemist as to the existence of poison, 
and opinions may be given in matters of hand- 
writing, the value of precious stones, the worth of 
animals, etc.; but in all such cases the opinions 
are based on the results of ocular demonstration or 
personal inspection of the thing or subject about 
which their opinions may be asked, and do not in 
any way depend upon conditions which may or 
may not exist, and as to the existence of which 
only the jury must determine. So, if the witness in 
this case had visited the scene of the accident im- 
mediately after it occurred, instead of six months 
afterwards (when the conditions as to the trees, 
after a season’s growth, might have been very 
different from what they were in March), and had 
personally inspected the wires, and found them 
chafing against trees, and with their insulation 
thus destroyed or worn off sufficient to cause a 
ground that would interfere with the signals, then 
there would have been some warrant for the ad- 
mission of this opinion. 

The other question included in the third assign- 
ment of error, to which defendant’s counsel ob- 
jected, but which was allowed, is the following: 
“Q. As such electrician, familiar with the work- 
ings of these signals, in your opinion, are the sig- 
nals such as insure reasonable safeguards to the 
employes engaged in running and managing cars 
along that road? A. No, sir.” This was a ques- 
tion which touched the very heart of the case, and 








was asked immediately after the one just consid- 
ered. One of the principal allegations of the plain- 
tift's declaration was that the defendant company 
“used and employed unsound, unsafe and defec- 
tive machinery and other appliances for the pur- 
pose of indicating whether cars should pass such 
turnouts or switches, or await a car approaching 
in an opposite direction; and to determine this 
contention was one of the chief purposes for 
which the jury was impaneled. The question was 
asked at an early stage of the case, when but little 
evidence on this point had been presented, and 
the witness may have formed his opinion from 
facts not known to the jury in any way. In 
answer to subsequent questions, this witness 
stated what he deemed to be some of the defects 
of the system, and suggested what he thought 
would be improvements, which was, of course, 
competent; while, on the other hand, the evidence 
afterwards produced by the defendant showed that 
it is a signal system used on about 100 electric 
roads in this country, and generally regarded a 
sufficient protection to those operating cars on 
roads similar to this one. To draw a conclusion 
from all this evidence was the jury’s prerogative, 
and the opinion of this witness in reply to the 
question asked was both irrelevant and incom- 
petent. That this question was allowed is due to 
the persistence of counsel, who was warned by 
the learned judge in the following words: “* While 
I think it is a question which rightfully belongs 
to the jury, although if you insist upon it, I will 
allow it, and overrule the objection,” — which re- 
mark led to an immaterial alteration of the original 
question to the form in which it was put and 
answered. 

It will be readily perceived how injuriously the 
admission of the two questions and answers we 
have been considering, which relate both to the 
signal system itself and to its proper supervision, 
may have affected the defendant company. It is 
not easy for the average juryman to draw the line 
between scientific testimony and the mere opinion 
of an expert witness, and we think our courts 
should guard well the distinction. Our conclusion 
is that the judgment of the Supreme Court should 
be reversed, and a venire de novo issued. 


—_ 


Tug and Tow — Stranding on Unknown Rock 
— New Channel — Government Dredging — Tug 
Exonerated. — In the Matter of The Belle, decided 
by the U. S. District Court, S. D. New York, in 
July, 1898 (89 Fed. Rep. 879), it appeared that the 
libelant’s barge was run upon an unknown rock, 
which was somewhat to the westward of the old 
channel way in the Harlem River and about oppo- 
site Morris Dock. Upon proof that during four 
years preceding there had been considerable gov- 
ernmental dredging in widening and deepening the 
channelway, that in the consequent changes of 
customary navigation the old channelway was 
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partly occupied by boats moored to the dock, and 
that the ordinary practice of the boatmen in recent 
years had been to go still further to the westward 
than where this rock was, it was held that the tug 
was not chargeable with negligence. 

The court said: 

Although the rock on which the libelant’s brick 
barge was run in the Harlem River, a little below 
Morris Dock, was not before known to those ac- 
customed to navigate in that vicinity, my first im- 
pressions were that the Belle might be held liable 
for voluntarily going outside of the old and cus- 
tomary channelway near Morris Dock, and taking 
a course that had not been sufficiently proved to 
be safe. But upon considering all the circum- 
stances proved, and that the tug is legally answer- 
able, not as a common carrier, but only for the 
exercise of reasonable prudence and skill, I think 
the application of the rule first named under the 
circumstances of this case would be unduly rigor- 
ous, and in excess of the fair measure of legal 
liability. The burden of showing a sufficient rea- 
son for leaving the old channelway is no doubt 
upon the claimants. But this burden seems to be 
fully met by undoubted proof that the customary 
navigation of this part of the Harlem River had 
been so changed during the four years prior to 
this accident (September 4, 1897) by the govern- 
ment dredgings and by the dredging by the con- 
structors of the speedway, that at the time of this 
disaster all or nearly all of the old channelway for 
vessels of nine feet draft was occupied by vessels 
moored at Morris Dock and extending out from 
150 to 200 feet into the river, which was the limit 
of the old channel. The evidence leaves no doubt 
that after the dredging above referred to, from 
1893 to 1896, vessels of nine feet draft were accus- 
tomed to go freely much to the westward of the 
old channel, and to the westward even of the spot 
where Mr. Taylor locates the rock. This barge 
drew but 8% feet; the water had risen from one 
to two feet with the flood tide. The measure- 
ments all around the boat as she lay for two 
weeks upon the rock showed abundance of water; 
and until four days before this accident no such 
obstruction was known to any one. The only 
known danger in going even further to the west- 
ward was that of running upon mud flats, as the 
libelant’s witness Lewis states. The rock, Mr. 
Taylor says, was a boulder, its highest part 514 feet 
below low water. The dredger says that it was 
not a boulder, but a detached piece; and but for 
this unknown rock there was plenty of water for 
the barge anywhere from Morris Dock to the 
westward of the nine-foot contour line. The moor- 
ing of so many vessels side by side along Morris 
Dock was evidently based on the changed con- 
ditions of navigation, the westward extension of 
the channel, and the practice of boatmen to go 
further to the westward than formerly in conse- 
quence of the great changes in the bottom by 





dredging. Mr. Taylor states that in November, 
1894, and November, 1896, the government had 
dredged a channel 10 feet deep at low water to a 
line within 10 feet of where he locates this rock: 
and that in the survey of 1896 (Exhibit 10) the 12 
foet contour line runs close to the east side of the 
rock, as he locates it, and the nine-foot contour 
line a little to the west of it. The rock was evi 
dently then unknown to him. This 12-foot con 
tour line is about 240 feet west of Morris Dock, 
and the nine-foot line about 250 feet west of the 
dock. It is therefore too much to say that ordi- 
nary prudence required the Belle to keep in the 
old channel course as though no dredging had 
been done. 

The only remaining question is, Did the Belle 
negligently depart excessively from the old chan- 
nel? She had three boats in tow in Indian file, on 
short hawsers, and heavily loaded. They were 
liable to sway a little to port or starboard. The 
weight of evidence is that the barge Rose did not 
go more than 50 feet outside of the moored vessels, 
even much. The libelant’s witness Lewis 
estimates the distance as only 25 or 30 feet; so that 
the moored vessels, if the latter estimate is cor- 
rect, must have occupied more than 150 feet oi the 
waterway. The master’s estimate of 50 feet does 
not differ materially from the distance derived 
from Mr. Taylor’s location of the rock; for if the 
lines of the barge, which was 108 feet long by 
nearly 32 feet wide, be carried back along her 
actual course from Taylor’s location of the rock, 
so as to be abreast of Morris Dock, it will be 
found from Exhibit 10 that the easterly side of 
the barge would be a little less than 200 feet from 
the north end of the dock. There is no doubt that 
the moored vessels took up 150 feet of the water- 
that the distance of the Rose as 
passed them would be less than 50 feet. I cannot 
find it unreasonable or imprudent in the Belle, 
with such a tow, and going with the tide probably 
five or six miles an hour, to allow a margin of 40 
or 50 feet from the moored vessels, in the absence 
of any knowledge among boatmen of any obstruc- 
tion, and the previous practice of boatmen to go 
even further to the westward. 

The libel should be dismissed, with costs. 


if so 


way; so she 


> 


PERSONAL CHARACTERISTICS AND 
ANECDOTES OF AMBASSADOR JOSEPH 
H. CHOATE. 


N a very interesting article in the latest issue 0/ 
| The New Voice, Mr. Carlos Martyn gives a 
brilliant pen-picture of our new ambassador to the 
court of St. James, Hon. Joseph H. Choate. In 
the course of the article the writer says: 

At the date when the young New Englander 
came to Gotham, stars of the first magnitude 


Charles O'Conor 
Evarts was in the front 


sparkled in the legal firmament. 
was in his prime. Mr. 
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rank. David Dudley Field had already written his 
name “ between Orion and the Pleiades.” James 
T. Brady was a conspicuous and dramatic figure. 
fo find or make a place in such a company re- 
quired no ordinary ability. 

A list of the cases in which Mr. Choate has held 
a brief would be a roster of the most important 
trials of the past 35 years. There is a saying cur- 
rent among lawyers that Mr. Choate’s competitors 
divide among them one-half of the leading busi- 
ness of the courts, while Mr, Choate divides the 
other half among — himself! Dealing as he does 
with gigantic interests, a fee of $100,000 in a single 
case is a commonplace of his career. 

Passing now from these biographical facts, let 
us take a closer look at the man. He has and has 
ever had a smooth face, with only a suggestion of 
side whiskers near either ear. His head is im- 
mense, so that he wears the biggest hat made for 
the trade — 7% in size. His hair is plentiful, and 
looks like a snow-bank—a New York 
bank, for it isn’t quite white! The expression of 
his features is pleasant. 
urbane. 


snow- 


His manner is suave and 
In figure he is tall and lithe. 

In speaking, Mr. Choate is earnest, when he 
isn't playful; is sometimes impassioned, but never 
declamatory. His voice is tenor in quality, musi- 
cal, flexible, under control and effective, especially 
when used in sarcasm. He stands easily, unpre- 
tentiously, sometimes with a hand in his trousers’ 
pocket, or a thumb and forefinger thrust into the 
vest pocket aiter the English fashion. 
and dignity characterize his bearing. 

When asked how he prepared his pleasant 
speeches, he said he thought them out, but seldom 
wrote them out. The address on Rufus Choate, 
delivered in Boston last October, at the unveiling 
of his statue there, was read —a very exceptional 
proceeding on his part. 


Attability 


The truth is, Mr. Choate is always preparing. 
Everything he sees, reads, hears, all his experi- 
ences, are tucked carefully away in the pigeon- 
holes of his mind and labeled. As facts, fancies, 
‘iotations, or what not, are needed, 
simply drawn forth and used. A retentive mind, 
readiness in repartee, and long habit enable him 
to give these accumulations the appearance of im- 
promptu speech. 


they are 


Many years back Rufus Choate advised lawyers 
to browse in every pasture, — like Lord Bacon, to 
make all forms of knowledge their own, — since in 
the course of a varied practice nothing would come 
amiss. In obedience to this dictum his kinsman 
has been and remains an omnivorous reader. 
Thus, without a trace of intellectual dyspepsia, he 
is able to assimilate the most opposite and seem- 
ingly indigestible mental foods, making them 
nutritious. He says his favorite studies are con- 
stitutional law and English and French history. 
His favorite authors are George Eliot and Thack- 
But he reads all the popular books of the 


eray. 





day, good, bad and indifferent, and finds some- 
thing in everything. Oi course, such a method, to 
attain wholesome results, presupposes and necessi- 
tates a trained intellect. 

Mr. Choate has Shakespeare at his tongue’s end. 
In the Cesnola libel case, which raised the ques- 
tion of the authenticity of the collection of antiqui- 
ties stored in the Museum of Art, in the Central 
Park, Mr. Choate was counsel for Gen. Cesnola: 
Clarence Cook, the art critic, was on the stand, 
and his evidence bore strongly against Choate’s 
client. During the cross-examination, he devel- 
oped points which tended to discredit Mr. Cook’s 
testimony. Turning upon the witness and shaking 
a quivering forefinger at him, the advocate quoted 
with dramatic emphasis: 

‘False, fleeting, perjured Clarence!” 
“This incident suggests a few words touching Mi. 
Choate’s wit — one of his most salient gifts. His 
wit is unstudied, spontaneous. It bubbles up and 
gushes forth as water does from a spring, and re- 
sembles in its “ bite’? some of the mineral waters 
at Saratoga. 

Take an instance or two. The Paran Stevens 
estate was in litigation for many years, and was 
sadly wasted in consequence. Mrs. Paran Stevens 
was sued by Richard M. Hunt, the architect, for 
services in building the Victoria Hotel, New 
York. Mr. Choate conducted Mr. Hunt’s case. 
In his closing plea the lawyer said: * For the last 
week, gentlemen of the jury, we have been en- 
gaged here in a bitter contest. It has tired us all. 
Coming by my children’s nursery door this morn- 
ing, it was soothing to the ear to hear the little 
ones recite the nursery ballad of ‘ The House That 
Jack Built’ —for we are considering, gentlemen, 
the house that Jack built. My client is the unfor- 
tunate Jack, and, with deference, you, madam,” — 
bowing gracefully to Mrs. Stevens,—‘‘ may be 
called the maiden that milked the cow with the 
crumpled horn — which might stand for the some- 
what crumpled Stevens estate.” 

In recent celebrated trials Mr. Choate has an- 
tagonized Mrs. Hetty Green and Mr. Russell Sage. 
The other day a reporter called upon him ’*and 
asked him for some iresh information concerning 
himself. ‘* Well,” replied the advocate, “if you 
want something beyond what has already appeared 
in print, it would be well for you to interview Mr. 
Russell Sage and Mrs. Hetty Green.” 

Mr. Choate’s self-possession is seldom disturbed. 
Once, however, he was disconcerted. It was dur- 
ing the trial of a well-known will case. Mr. Felix 
McClusky, formerly doorkeeper of the house of 
representatives, was on the stand. 

“Now, Mr. McClusky,” insinuatingly asked the 
great lawyer, “isn’t it true that you are the mod- 


ern ‘Munchausen? ” 
“You're the second blackguard that has asked 
me that within a week,” roared McClusky, “and 


” 
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He got no further; a roar of laughter at Choate’s 
expense drowned the rest of the retort, in which 
Surrogate Rollins himself joined; and it was some 
time before the court could be quieted. 

Gallantry is one of Mr. Choate’s characteristics. 
At one of the New England society's dinners he 
was called on for some remarks in reply to a toast 
to the fair sex. ‘‘ Women,” said he, “ are the bet- 
fer half of the Yankee world, at whose tender 
summons even the stern Pilgrims were ever ready 
to rush to arms! The Pilgrim mothers were more 
devoted martyrs than were the Pilgrim fathers, 
because they not only had to bear the same hard- 
ships that the Pilgrim fathers suffered, but they 
had to bear the Pilgrim fathers besides.”’ 

At another dinner he paid his wife a beautiful 
compliment. Some one asked him whom he 
would prefer to be if he were not himself. He 
hesitated a moment, apparently running over in his 
mind the great ones of the earth, when his eyes 
fell on Mrs. Choate. 

“Tf I were not myself,’’ he suddenly replied, “ I 
should like to be Mrs. Choate’s second husband!” 

The wit of the Choates is a family trait. The 
bon-méts of Rufus circulated in his day as Joseph's 
do in ours. By overwork Rufus had shattered his 
health. Edward Everett expostulated with him on 
one occasion, saying: 

“My dear friend, if you are not more self-con- 
siderate you will ruin your constitution.” 

“Oh,” replied the legal wag, “the constitution 
was destroyed long ago. I’m living on the by- 
laws!” 

As to the qualities which are essential to success 
(in the highest sense) in public life, Mr. Joseph H. 
Choate is convinced that these are conscience, 
conviction and courage. He has himself illus- 
trated these qualities more than once, as in his 
attack upon the Tweed ring, upon rotten Republi- 
can enrolments, upon the State machine of his 
own party, and in several of the private cases he 
has helped to try. 

This symmetrical man has his fads. One of 
these is the collecting of manuscripts of famous 
lawyers. In his office and in his library at home 
are scores of specimens from the quills of Chief 
Justice Marshall, John Jay, William Pinckney, 
Alexander Hamilton, Aaron Burr, Daniel Web- 
ster, Rufus Choate, and many more legal lumi- 
naries of the first magnitude. Such a predilection 
proves that the hard-headed advocate is something 
of a hero-worshiper. 

Although he is a genius, Mr. Choate has the 
good sense to know that genius alone is an inade- 
quate equipment for success in this workaday 
world. To this, therefore, he joins persistent 
hard labor. He takes three months’ vacation in 
the warm weather, and spends it, as a rule, in his 
cottage among the Berkshire Hills, doing only 
enough, as he phrases it, to keep from rusting 
while resting. The other months find him tugging 


like a dray-horse, engaged in pursuits that tax 
every fiber of mind and body. 

Yet at 67 Mr. Choate is in perfect health. How 
does he manage it? By reducing his life to a sys- 
tem. He eats sparingly, sleeps well and takes 
plenty of exercise, especially in natural ways, such 
as walking and riding on horseback. 

A man of conscience, a man of culture, a Mas- 
sachusetts man broadened by metropolitan life and 
cosmopolitan sympathies, Joseph Hodges Choate 
will both give and get honor at the court of St. 
James. 


THE ENFORCEMENT OF SECURED CLAIMS 
AGAINST AN INSOLVENT ESTATE 
WHERE THE SECURITY IS INADE- 
QUATE. 

HE enforcement of a claim, secured by mort- 

gage or otherwise, against the estate of a de- 
ceased debtor often causes much trouble and 
confusion in the settlement of estates, particularly 
so where the security is inadequate and the estate 
insolvent. It might be supposed that the question 
is of such frequent occurrence that the rights of 
the claimant and the practice for the enforcement 
thereof would be clearly established; yet such is 
not the case. 

The legislatures of the several States have pre 
scribed the proper method of proving claims, ab- 
solute or contingent, against the estates of deceased 
persons. Under the respective statutory provi- 
sions the County or Probate Courts are authorized 
to limit the time within which claims against es- 
tates must be filed and proved, or be barred abso- 
lutely. The rule on this point, as applied in 
Wisconsin, is typical of the law of many States. 
(R. S. Wis., § 3844; Austin v. Saveland’s Estate, 
77 Wis. 108; Carpenter v. Murphy, 57 Wis. 541.) 

In some jurisdictions it is not necessary for a 
secured creditor to prove his claim in County 
Court against the estate of the decedent. He may 
neglect to file his claim in court and still resort 
to his security; in the case of a mortgage he may 
proceed to foreclose it, and may sell the property 
under a proper decree of the court. (Edgerton v. 
Schneider, 26 Wis. 385; Jones v. Tainter, 15 Minn. 
512; Reid v. Sullivan, 39 Pac. Rep. 338, and cases 
there cited.) 

In such case it is well settled that any deficiency 
remaining after the sale of the security may be 
certified to the County Court, before the time lim- 
ited to file claims has expired, and allowed as other 
claims are; but such deficiency will have no prefer- 
ence over other general claims. (R. S. Wis. 
§ 3846; Reinig v. Hecht, 58 Wis. 212; Reinig v. 
Hartman, 69 Wis. 28; Hill v. Townley, 45 Minn. 
167; Sheldon v. Estate of Warner, 59 Mich. 444.) 

But where the security is inadequate, the estate 
insolvent and the time for filing claims will expire 





before the deficiency can be ascertained, what are 
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the creditor’s rights and duties? 
there is a conflict of authority. 

Some courts hold that the filing of the claim in 
County Court is a waiver of the security; that the 
creditor can only prove his claim for the amount 
of the deficiency after the security has been ex- 
hausted. (Greenwood v. Taylor, 1 Russ. & My. 
185; Took v. , 2 Dick. 785; 2 Woerner’s Am. 
Law of Adm. 859; Amory v. Francis, 16 Mass. 
308; Middlesex Bank v. Minot, 4 Metc. 325; Far- 
num v. Bontelle, 13 Metc. 159; Hooker v. Olm- 
stead, 6 Pick. 481; Towle v. Bannister, 16 Pick. 
Trustees v. Cronin, 4 Allen, 141; Bristol 
Bank v. Woodward, 137 Mass. 412; McGill v. 
Hyatt, 30 Atl. R. 710 [Md.]; Wurtz v. Hart, 13 
Iowa, 515.) 

Other courts hold that the creditor may file his 
claim in full, take his dividend, where the estate is 
insolvent, and resort to the security to pay any 
balance due him; in which case, if the claim is so 
reduced by the dividend as to make the property 
held as security of greater value than the balance 
due on the debt, it is the duty of the personal 
representative to redeem the security for the bene- 
fit of the general creditors. (Mason v. Bogg, 2 
My. & Cr. 443, 446; 1 Story’s Equity, § 564b, roth 
ed.; 2 Woerner’s Am. Law of Adm. 859; Erle v. 
Lane, 44 Pac. Rep. 591 [Colo.]; Edmonson v. 
Phillips, 73 Mo. 57, 61; McCune’s Estate, 76 Mo. 
200; Miller’s Estate, 82 Pa. St. 113; West v. Bank, 
19 Vt. 403.) 

Neither of the foregoing rules applies to juris- 
dictions where provision is made for filing con- 
tingent claims. In some of the States, where it is 
held that a deficiency only can be proved, the 
statute usually provides a way of speedily deter- 
mining the value of the security so as to ascertain 
just what the deficiency may be, and so enable the 
creditor to prove it before the time limited for 
filing claims expires. This is clearly so in Massa- 
chusetts. (Trustees v. Cronin, 4 Allen, 141; 
Amory v. Francis, 16 Mass. 408.) 

But where this statutory provision is lacking, 
has a creditor no way to protect himself against 
any deficiency before the limitation of the statute 
bars his claim absolutely? 

Probate courts have original jurisdiction in 
equity in the settlement of estates, and may grant 
equitable relief, enforce trusts, recognize and en- 
force an equitable estoppel, etc. They have power 
to try and determine all claims in favor of or 
against executors and administrators, whether due 
or not. (Austin v. Saveland’s Estate, 77 Wis. 
108.) 

It is a general principle of equity that where one 
creditor has two funds out of which to secure his 
claim, and other creditors have but one, the cred- 
itor having recourse to two funds will be required 
to first exhaust the one not open to the other cred- 
itors. (1 Story’s Equity, § 633; 2 Beach, Equity 
Jur., § 781 et seq.; Scott v. Webster, 44 Wis. 185, 


On this point 


255; 





195; Worth v. Hill, 14 Wis. 559; Goss v. Lester, 
1 Wis. 43.) 

Applying the above principles, it clearly follows 
that secured creditors can and must file their 
claims, within the time limited by the court, as 
contingent claims for the amount of any deficiency 
after the appropriation of the security. The claim 
as filed should particularly describe the security 
and give the total amount of the indebtedness. 
Such filing does not amount to a waiver of the 
security; but the court must compel the creditor 
to resort to his security first, and then take his 
dividend on the deficiency after it has been proved 
and allowed. To this end the court must require 
the executor or administrator to retain in his pos- 
session until the secured claim shall become due, 
and the deficiency shall be ascertained, sufficient 
property to cover any deficiency that may arise. 

This rule is supported both by reason and au- 
thority. (Bell v. Fleming’s Exrs., 12 N. J. Eq. 
13, 25; Smith v. Crater, 12 Atl. Rep. 530 [N. J.]; 
Clark v. Davis, 32 Mich. 154, 157; Lazelere v. 
Starkweather, 38 Mich. 96, 105; Willard v. Van 
Lienwen, 56 Mich. 15, 19; Halsey v. Reed, 9 Paige 
Ch. 446, 455; Johnson v. Corbett, 11 Paige Ch. 
265.) 

It is because of the apparent conflict in the 
authorities that so much difficulty is experienced 
by the courts, as well as by attorneys, with refer- 
ence to this question. But if the rule as last above 
stated is adhered to in those jurisdictions where 
claims against estates may be filed, though the 
liability is contingent and will not become abso- 
lute until some future date, the proper disposition 
of such claims is easily and equitably effected. 


B. L. Parker. 
GREEN Bay, Wis., Jan. 27, 1899. 


STORIES FROM THE LAW REPORTS. 
Tue Story OF THE SMALL Boy AND THE UNat- 
TENDED Cart. 


(From Lynch vy. Nurdin, 1 Q. B. 29.) 
¢¢¢1OME on, Tom! Come on, Jack!” cried a 
young urchin noisily. ‘“ There’s nobody 
We’ve a real horse and cart all to ourselves 
to play with. Now, ’Liza, get in with you; and 
give Mary the reins.” 

It was one day early in the year 1839; and the 
scene was Compton street, Soho. There was a 
crowd of mischievous little urchins only too ready 
to follow their leader in the adventure. The cart 
was standing outside the door of an ale-house; 
and it was empty and unattended. 

‘Liza clambered in and was fighting with Mary 
for possession of the reins, which finally fell to the 
ground beyond the reach of either of them. Tom, 
who was eight years old, climbed in behind, and 
little Jack, who was only six, fearful that he would 


here. 
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be left behind, tried to haul himself into the vehicle 
by one of the shafts. 


The first speaker meanwhile, impetuous and 
eager for the fun, forgot to look behind him to see 
how his companions were situated, and, running 
to the horse’s head, began to pull the beast for- 
ward. 

In an instant the catastrophe occurred. 

Little Jack was precipitated upon the ground 
from his shaky position on the shaft, and he fell 
just in the front of the wheel, which passed with 
a cruel crunching sound over his prostrate leg. 
And that leg was broken. 

*Liza and Mary screamed, and the boy at the 
horse’s head turned pale, partly overcome by the 
sight of the little fellow’s injury, and partly by 
the anticipation of the smacking which he knew 
that his father would now assuredly inflict upon 
himself for his own part in the affair. 

The neighbors came round. ‘It’s Lizzie 
Lynch’s boy,” somebody said; and in two minutes 
the anxious mother ran to the spot. At the same 
time the carman rushed from the ale-house to see 
what was happening to his cart, which, as he well 
knew, he ought never to have left. 

As soon as the boy had been placed upon a 
stretcher a furious altercation took place between 
the angry mother and the carman. “It’s your 
fault,” she said. ‘It’s not my fault at all,” said 
the carman. “ Your own rascal of a boy has him- 
self to thank for his accident!”” A bystander, who 
had seen the whole thing, pointed out that the 
other boy who pulled the horse forward was the 
real author of the mischief. But the mother hardly 
noticed this remark, and said she should hold the 
carman and his master to blame. 


As soon as possible the carman whipped up his 
horses and drove away, but not before Mrs. Lynch 
had taken note of the name of Nurdin painted in 
large letters upon the cart. 


An attorney was soon in possession of the facts, 
and told Mrs. Lynch that he had no doubt that th 
offender could be brought to book. And a few 
days afterwards Mr. Nurdin, the owner of the 
horse and cart, was served with a writ accord- 
ingly. 

Mr. Nurdin heard the whole story from his car- 
man, and he said that it was monstrous that he 
should be expected to pay for the injury which 
the boy had at the least contributed to bring upon 
himself. Besides, a third party, he argued, had 
intervened — meaning, of course, the other boy 
who stood at the horse’s head; he was the real 
cause of the accident. Even if the carman 
had been careless in leaving the horse and cart un- 
attended, it was not fair nor right that his master 
should be held responsible for an injury to which 
the carelessness of Jack himself had contributed, 
and which even so would never have happened at 
all but for the fault committed by the other boy. 





“I shall instruct my lawyers,” said Mr. Nurdin, 
“to defend the case.” 

He did; and the learned Mr. Kelly argued the 
case upon the same lines as those which had oc- 
curred to Mr. Nurdin. But Mrs. Lynch  suc- 
ceeded before Mr. Justice Williams in getting a 
verdict from the jury in her favor; and the Court 
of King’s Bench, consisting of the Lord Chief 
Justice Denman, Mr. Justice Littledale, Mr. Jus- 
tice Williams and Mr. Justice Coleridge refused to 
interfere with the decision. 

Mr. Nurdin therefore had to pay damages to 
little Jack Lynch. 

Justice was, however, vindicated, albeit only pri- 
vately, as far as the other boy, who had stood at 
the horse’s head, was concerned; for his father 
smacked him soundly, as he had foreseen would 
happen at the moment when he first heard the 
sound of the crunching bones. 

Legal Proposition.— The rule of law that a 
plaintiff who has contributed to an injury occa- 
sioned by the negligence of the defendant cannot 
recover a compensation in damages does not apply 
where the plaintiff is a person incapable of using 
ordinary care and caution; and the co-operation of 
third parties in the injury is not a ground of 
defense when it is extremely probable that they 
will be set in motion (cf. Lygo v. Newbold, 9 Ex. 
302; but cf. also Morgan v. Atterton, 14 L. T. 
Rep. 411), the decision in which is apparently in- 
consistent with that in Lynch v. Nurdin; vide 
Bevan on Negligence (2d ed.), vol. 1, p. 183, where 
the authorities are discussed and a view is ex- 
pressed by the author in favor of the decision in 
Lynch v. Nurdin. — Law Times (London). 


ee 


DUTY OF RETREATINGIN HOMICIDE. 


N the Central Law Journal for January 6, 1899, 

Mr. Irving Browne has a valuable article on 

the subject of the “ Duty of Retreating in Homi- 

cide.” After reviewing the cases on the subject of 

self-defense, the learned author concludes as fol- 
lows: 

“Tf the adjudged cases do not show, as Mr. 
Bishop some years ago avowed they showed, a 
distinction between an assault without deadly in- 
tent and a murderous attack, and do not restrict 
the duty of retreating to the former class, at least 
he has good reason for drawing that distinction; 
and it is well sustained by many recent decisions. 
It seems to the writer that the modern doctrine is 
the more reasonable. As the question of the 
safety of retreat is one that must be instantly de- 
cided by the person assailed, he should be left to 
judge of it, and if he chooses to stand his ground 
he is exercising the right of the citizen, and should 
be absolved. There is no pretense that one assailed 
with bare fists may not resist with bare fists, and 
is not bound to run away, and it seems a travesty 
on justice to say that a would-be murderer has 
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larger privileges and must be afforded a greater 
opportunity to commit wrong. All the cases admit 
that if the party assailed cannot safely retreat, he 
js not bound to retreat; but this question of the 
safety of retreat is nearly always a very trouble- 
some one, and there is a species of absurdity in 
leaving it to the decision of a jury, who are calm 
and clear-headed, and in no sort of danger of their 
lives, and must decide upon hearsay, rather than 
to the man whose life is at stake, and who must 
decide on the spur of the moment. There is a 
great deal of wise criticism of the conduct of bat- 
tles and campaigns after the event, and in such 
cases the policy of a retreat or of standing one’s 
ground may be determined rather better than by 
the general who is in ignorance of all the informa- | 
tion that the historian has, and must assume a 
weighty and instant responsibility upon such in- 
sufficient information as he has, and upon the 
facts as they appear to him at the moment. A! 
man whose life is in imminent danger at the hands’ 
of a felon is not bound to try experiments out of 
tenderness toward his assailant. He is no more | 
bound to run away from him than from a mad 
dog. It does not seem always to be borne suffi 

ciently in mind that a man murderously assailed is 
in his own right at that moment, and has a logical 

and lawful right to stand on that right, and may} 
not justly be called on to relinquish that right and 
run any risk of greater danger thereby. There is! 
many a case in which it is just as clearly appar- 

ent that the man assailed is in his own right as if, 
he were in his own house, and to require him to | 
abandon it is as unjust as it would be to require, 
him to retreat from his house on the chance that! 
he might thus elude his pursuer. We have seen | 
how modern adjudications have extended the | 
shelter and protection of the house to his antina| 
premises. The position of a man standing on an | 
acre lot is no more sacred because the lot belong 
to him than his position if standing on the prem 
ises Of another man. It is not his property that 
serves as a legal shield to his life; it is his inalien- 
able right to live free from murderous assaults 
and an assault on the premises of a third person is 
no more excusable than an assault on his own 
land. The man has a right to live peaceably on 
anybody’s land, and if another threatens his life 
anywhere, he may stay right there, and he is not 
obliged to seek some other place on the vague 
chance that he may reach it and be safe there. In 
the Beard case the decision was put on the ground 
that the defendant ‘was where he had a right to 
be,’ and, therefore, he ‘was entitled to stand his 








ground.’ The same reasoning must be applicable 
in any case where the defendant is where he has} 
aright to be. If there is a possibility of injustice 
in administering the law, let it be at the risk of the 
law-breaker, and not at the risk of the peaceable 
citizen. Let men understand, when they murder- 
ously attack others, that their victims may safely 


defend themselves to extremity, acting on their 
own judgment, and are not bound to try to run 
away, and a certain degree of immunity of murder 
will be removed.” 
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WHETHER COMMUNICATIONS MADE TO 
CLERGYMEN ARE PRIVILEGED. 


YHE December number of the Scottish Law 
Review commences with an article on the 
“Confidentiality of Communications to Clergy- 
men.” The writer says that there is no distinct 
authority on this subject in Scotch law, and the 
case law is so singularly scanty and vague as to be 
almost non-existent. Of the three or four crim- 
inal cases involving the question, the first in point 
of time is that of Anderson and Marshall in 1728 
(2 Hume, 335); but this is not a conclusive case. 
The next case is that of Hope v. Walker in 1845 
(2 Brown, 465). In the case of David Ross in 1859 
(3 Irv. 434), it was ruled that a prison chaplain, 
who had asked the prisoner, “ Did you buy poison 
in Tain? ’ —the prisoner being accused of murder 
by poisoning — might state whether or not he had 
put such a question; but the court declined to 
allow him to give the answer. 
This would seem to be the most distinct author- 
ity on the point in Scotland; but in this case also 


, the court guarded themselves from being taken as 


laying down any general rule. The later case of 
M’Laughlin y. Douglas and Ridston (1863, 4 Irv. 
273) merely decided that what a Roman Catholic 
priest learns, not directly through the confessional, 
though possibly in consequence of what he has 
there heard, is not privileged. With regard to the 
exclusion of communications to law agents with 
reference to a trial, the exclusion arises, not from 
any peculiar favor entertained by the courts for 
lawyers, but simply because without such protec- 
tion it would be impossible for any one safely to 
avail himself of legal assistance, and secrecy and 
confidentiality between husband and wife is neces- 
sary for the happiness of married life. Beyond 
these two classes the privilege has never been defi- 
nitely extended. The mere fact that a communi- 
cation was made under the seal, or even oath, of 
secrecy, has never been regarded in law as pro- 


| tecting these communications from disclosure in 


the witness-box. Even doctors are compelled to 
reveal what was intended only for their own ears. 
“Why, then,” says the writer, ‘“ should communi- 
cations to clergymen stand in a different posi- 
tion?” On this point we must beg to differ from 
the writer. The communications made to a priest 


in the confessional are not made to him as a man, 
| but as the representative of the Supreme Being. 
| Such, at least, is the belief of those who go to con- 


fess. Surely, under such circumstances, communi- 
cations ought to be doubly sacred, and not subject 
to be disclosed in a court of law. The priest, as a 
man, has not heard the confession, but he has 
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heard it merely as a delegate. No priest would 
ever divulge in a court of law what may have been 
told him in the confessional; but, at the same time, 
he ought not to be subject to examination on such 
a question. 

In English law communications to clergymen 
seem to be unprotected. The following statement 
of the law was given by Jessel, M. R., in the case 
of Wheeler v. Le Marchand (1881, L. R. 17; Ch. 
D. 765): “In the first place, the principle protect- 
ing confidential communications is of a very lim- 
ited character. It does not protect all confidential 
communications which a man must necessarily 
make in order to obtain advice, even when needed 
for the protection of his life, or his honor, or his 
fortune. There are many communications which, 
though absolutely necessary, because without them 
the ordinary business of life cannot be carried on, 
still are not privileged. Communications made to 
a priest in the confessional on matters, perhaps, 
considered by the penitent to be more important 
even than his life or his fortune, are not pro- 
tected.” In Normanshaw v. Normanshaw (1893, 
69 L. T. 468), Sir Francis Jeune states, with equal 
distinctness, that communications to clergymen 
are not for a moment to be considered privileged. 
In America, on the other hand, the privilege has 
been extended to clergymen by statute in most 
States, and we think that this ought to be so. — 
Lawyer and Magistrate. 


ABSENT-MINDEDNESS ON THE BENCH 
AND AT THE BAR IN.IRELAND. 


BSENT-MINDEDNESS is not generally in 
the category of the failings of eminent law- 
yers. There are, however, in the careers of some 
of the most eminent men both at the bar and on 
the bench some well-authenticated instances of this 
weakness. Here are some curious stories of this 
failing: 

Mr. Peter Burrowes was called to the Irish bar 
in 1785, and died in 1841, in his eighty-eighth year. 
He was the most celebrated advocate of his gen- 
eration, and is believed by competent critics 
among his contemporaries to have surpassed in 
brilliancy of intellect Plunket, Burke and Curran. 
Burrowes owed his lack of promotion to his rela- 
tions of cordial personal friendship with the lead- 
ers of the Irish insurrectionary movement in 1708, 
and late in life was appointed to the very subordi- 
nate post of commissioner in the Irish Insolvent 
Court. All through his life he was noted for his 
absent-mindedness. A friend who called on Peter 
Burrowes found him one morning in his dressing- 
room shaving himself with his face to the wall, 
and asked him why he chose so strange an attitude. 
The answer was, “ To look in the glass.” “ Why, 
there is no glass there,” said the friend. “ Bless 
me,” exclaimed Burrowes, “I did not notice that 





before.” Then, ringing the bell, he called the 
servant, and questioned him respecting the look- 
ing-glass which had been hanging on the wall, 
“Oh, sir,” said the man, “ it was broken six weeks 
ago.” It is recorded of Burrowes that on circuit 
a brother barrister found him at breakfast time 
standing by the fire with an egg in his hand and 
his watch in the saucepan. Burrowes had to state 
the case for the prosecution in a murder case 
which caused much excitement. In one hand— 
having a heavy cold — he held a box of lozenges, 
and in the other a small pistol bullet, by which 
the man met his death. Ever and anon between 
the pauses in his address he kept supplying him- 
self with a lozenge, until at last in the very middle 
of a sentence, his bosom heaving and his eye 
starting —a perfect picture of horror —he ex- 
claimed: ‘“ Oh-h-h! gentlemen, I’ve — I’ve swal- 
lowed the bullet! ” 

The late Right Hon. Edward Pennefather, who 
was chief justice of Ireland from 1841 till 1846, 
when presiding at the O’Connell State Trials in 
1844, was the victim of a curious freak of memory. 
On more than one occasion during his charge to 
the jury he seemed to be oblivious of the fact that 
he was on the bench, and referred to the counsel 
for the traversers, as if he were prosecuting at the 
bar, as “‘ my learned friends on the other side.”— 
Law Times (London). 


HUMOR AT THE EXPENSE OF THE 
BENCH. 


T HE late Right Hon. Richard Dowse, who was 

a baron of the Irish Court of Exchequer from 
1872 till his death in 1890, was trying a case on 
circuit when the prisoner could only understand 
Irish, and accordingly an interpreter was sworn. 
The prisoner said something to the interpreter, 
and the interpreter replied to him. “‘ What does 
he say?” demanded the judge. ‘“ Nothing, my 
lord.” “ How dare you say that, when we all 
heard it. Come, sir, what did he say?” “ My 
lord, it has nothing to do with the case.” “If 
you don’t answer, I shall commit you, sir. Now, 
what did he say?” ‘“‘ Well, my lord, you'll excuse 
me, but he said, ‘ Who is that old woman, with the 
red bed curtain round her, sitting up there?’” 
“And what did you say?” asked Mr. Baron 
Dowse. “TI said to him, ‘ Whisht, my boy, that is 
the old fellow as is going to hang you!” 

This delicious story, for which the Liverpool 
Courier vouches, can be outrivalled by other hu- 
morous anecdotes at the expense of the bench 
which are fully authenticated. The following are a 
few specimens: 

The late Mr. Major was for upwards of twenty 
years County Court judge of the county of Clare. 
He was trying a case in Ennis in which damages 
were sought for the worrying of sheep by a dog. 
The defendant was produced and gave a high 
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tribute to the peaceable disposition of the dog, 
and swore that he had never known the animal on 
any occasion to attack a sheep. “ What is the 
name of the dog?” asked the County Court judge. 
The witness hesitated, and fenced with the ques- 
tion. The judge insisted on an answer, and was at 
last told. ‘‘ We call him —he is the quietest little 
brute in the world — we call him ‘ Major.’”’ 

Mr. Justice Keogh in 1867 sentenced a prisoner 
in Cork to fourteen years’ penal servitude for 
treason-felony in relation to the Fenian conspir- 
acy. The prisoner, as he was leaving the dock, 
turned towards the judge and, with an assumption 
of the judicial manner, said: ‘ There will be an 
exchange of prisoners long before my term of 
imprisonment has been completed.” 

The present lord chief justice of Ireland, Sir 
Peter O’Brien, Bart., was going as commissioner 
of assize on the Munster circuit, on which he had 
been for years a leader. A somewhat litigious 
female witness of the peasant class, with whom 
the chief justice when practicing at the bar had been 
professionally acquainted, was giving evidence. 
The chief justice interposed with a question, and 
commenced thus: “ Now, Peggy, tell me.” The 
witness, with a ludicrous expression of offended 
dignity, thus rebuked his lordship’s familiarity of 
manner: “ Mrs. Moriarty Pether, if you plaze! ”’ — 
Law Times (London). 


———__>_____— 


RECOVERY OF MONEY PAID BY MISTAKE 
BY AN EXECUTOR. 


N Phillips v. McConica (51 N. E. 455), decided 
by the Supreme Court of Ohio, the plaintiff, 
executor, paid a legacy to an adopted child, erro- 
neously believing her to be entitled to it by law. 
On discovery of the mistake the plaintiff sued for 
recovery of the money. It was held that the 
money could not be recovered, being paid under 
a mistake of law. 

The weight of authority is undoubtedly with the 
above case, but all reason is against it. (Culbreath 
v. Culbreath, 7 Ga. 64; Keener Quasi Contracts, 
go). The reason for the rule as assigned generally 
and in the principal case is the maxim, “ Ignor- 
ance of the law excuses no one,” a rule which it is 
submitted should not be invoked against one who 
has done no wrong for which he seeks excuse. 
He has, however, under a mistake, given money to 
a person who, in equity and good conscience, can- 
not retain it; a reason which operates to return it 
to the payor, if the mistake is one of fact. No 
valid ground can be assigned why the same result 
should not follow where the mistake is one of law. 
(Keener Quasi Contract, 95.) 

The Supreme Court of Ohio seems to be fully 
committed to the doctrine as announced, having 
affirmed it in numerous decisions. (City of Cin- 
cinnati v. Gaslight & Coke Co., 53 O. S. 278, and 
cases cited.) 





The executor might have saved his right to re- 
cover by obtaining the direction of the court as to 
the proper person to receive the money. (Upson 
v. Noble, 35 O. S. 655, Rev. St. Sec. 6202.) If he 
had then paid the money to the wrong person he 
would have recovered. This is practically the de- 
cision in the recent case of Lawyers’ Surety Co. v. 
Reinach, decided by the Supreme Court of New 
York. The court there held that the money being 
paid under sanction of a judicial decree, was not 
a voluntary payment, and the decree being changed, 


the executor could recover. 


In their attempts to get away from the harshness 
of the rule the courts have resorted to many re- 
finements and distinctions, so that in many juris- 
dictions, though it is invariably stated as the rule 
that there can be no recovery for money paid 
under mistake of law, very little of the rule re- 
mains. — Western Reserve Law Journal. 


ANECDOTE OF SIR HENRY HAWKINS. 
HEN Sir Henry Hawkins takes leave of the 
bar next Friday some will think of his 
severity, many of his geniality; but there is one 
man probably still living who will feel under a last- 
ing debt to the learned judge for his humanity. 
The facts were these: Four poachers were tried 
for the murder of a gamekeeper, and were duly 
convicted. Being asked whether they had any- 
thing to say why judgment should not be passed 
upon them, three made ineffective protests, but one 
said: “I am not guilty. I do not blame the jury 
for convicting me on the evidence, but I assure 
you, my lord, I am innocent.”” That prisoner’s cap 
had been picked up and identified on the scene of 
the murder. Sir Henry Hawkins has said in re- 
counting the incident: 

“There was something in the man’s manner 
which attracted my attention. I asked if anything 
was known about him. No one could give me any 
information, as usual. Of course, I was bound to 
pass sentence of death on all four. But there was 
a second indictment against them for night poach- 
ing. I ordered that man to be tried upon that 
charge. I asked him if he would like to call his 
fellow-prisoners as witnesses. He said, Yes. The 
three were called, and each denied that the pris- 
oner had been with them that night, while one said 
that *he had borrowed the prisoner’s cap for the 
occasion. He was acquitted on the second charge. 
I told him that as he had been convicted of mur- 
der I could do nothing but write to the home sec- 
retary and tell him what had happened. He was, 
of course, pardoned and released.” 

One can pardon Sir Henry’s exclamation at the 
close of the recital, “ Now, did you ever hear of 
another judge doing this?” — Westminster Ga- 
zette, January 11. 
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DIPLOMATIC IMMUNITIES. 


N inquest was held on Count Karolyi, who 
lately committed suicide in Piccadilly, al- 
though the deceased was an attache of the Austro- 
Hungarian embassy, and the interference of Eng- 
lish justice appears to have been acquiesced in, 
says the Law Journal (London). The reason 
stated is that, as the count was not resident in the 
embassy house, the privilege of exterritoriality 
did not apply —a statement which implies a com- 
plete misunderstanding of the basis of diplomatic 
immunity. It is not the embassy house that pro- 
tects the diplomatist, but his sacrosanct person- 
ality which protects his dwelling. If a coroner’s 
jury were to bring in a verdict of felo-de-se in such 
a case, the difficulty created by acquiescence in the 
jurisdiction would at once arise in connection 
with the burial. Also, prior to the abolition of 
forfeitures, a serious question would have arisen 
as to the accrual of crown rights to the property 
of the deceased. 

During recent years exemption has successfully 
been claimed by the Chinese embassy on behalf of 
an attache who killed himself away from the em- 
bassy house, and of a child which died suddenly 
within it. There seems no doubt that it exists, 
and that it exists irrespective of the place where 
the immune person is. The notion that the em- 
bassy house is exterritorial is prevalent, but erro- 
neous. It is subject to land tax (38 Geo. ITT, c¢. 5. 
s. 46) and to rates, but there being no remedy 
against the person or goods of the ambassador 
(Macartney v. Garbutt, L. R. 24 Q. B. Div. 368), 
rates in some parts of London are collected from 
the lessor of the house under private acts, and in 
other cases are paid by the treasury under some 
arrangement with foreign States. 


—— - 


English Rotes. 

James Steel, a carter in Dundee, has earned the 
unfortunate distinction of being the first person in 
Scotland who has been convicted of perjury, ut- 
tered while giving evidence under the Criminal 
Evidence Act, 1897. Steel was tried for cruelty to 
a horse, and gave evidence to the effect that he 
had never struck the horse, and had never seen 
an iron bar, with which he was alleged to have 
beaten the horse. Steel not only committed per- 
jury himself, but succeeded in inducing a friend of 
his to do so also. Both perjurers were sentenced 
to 30 days’ imprisonment. 

There is again a rumor that Lord Halsbury in- 
tends to retire at an early date from the office of 
lord chancellor, and that Sir Richard Webster is 
to be his successor; but the rumor is entirely with- 
out foundation. There are very few men who bear 
their age as lightly as Lord Halsbury does his 
seventy-three years. The chancellor can look back 
upon a career on the Woolsack which for useful- 


| 
| 
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ness has been excelled by very few of its occy- 
pants. 


The most important legal event of the new year 
in Ireland is the coming into operation of the 
Local Government Act of last year. This enact- 
ment will simply revolutionize the country, as it 
transfers bodily practically all powers of local goy- 
ernment from the classes to the masses. The de- 
velopment of the new county councils will be 
watched with great interest. The only power 
taken from the grand juries, which has not been 
given to them, is that of awarding compensation 
for malicious injuries. The County Court judges 


| will in future have this duty thrown upon them, 


and there will be an appeal, as in other cases, to 
the going judge of assize. 


There is a legal boycott in Cairo, says the Daily 
Mail. A curious deadlock has occurred in the 
commercial chamber of the Mixed Tribunals, the 
whole body of advocates having withdrawn from 
the court in consequence of a remark addressed 
by the Austro-Hungarian judge to one of their 
number. The organization representing the law- 
yers has decided not to appear in any court in 
which this judge sits until he tenders an apology. 


On the subject of the pension given to Sir 
Henry Hawkins, says the Daily Telegraph, it is 
pointed out that there are now six ex-judges in 
receipt of pensions, and that six occupants of the 
bench are, by virtue of over fifteen years’ service 
each, entitled to them. The pension of £3,500 
usually awarded is seven-tenths of a judge's ordi- 
nary salary of £5,000, if such a term may be used. 
Lord Esher, however, who drew an extra £1,000 
a year as master of the rolls, takes an extra £250 
as pension, making in his case £3,750. 


The list of queen’s counsel recently published 
has received an accession by the addition to it of 
the name of Mr. H. E. Duke. 


Sir Henry Hawkins will take the title on his 
elevation to the peerage of Baron Hawkins of 
Hitchin in the county of Hertford. He paid a 
visit to the Law Courts on Saturday last with a 
view to the removal from his private room there 
of the pictures and personal effects belonging to 
him. 

It was announced in Tuesday’s Gazette that the 
queen had been pleased, by letters patent under 
the great seal, to grant to Sir Henry Hawkins, 
Knt., late one of the justices of her Majesty’s High 
Court of Justice, an annuity of £3,500. 


The strangest of all the phases of “The Mar- 
riage with a Deceased Wife’s Sister question has 
been revealed by a recent decision of the Probate 
Court of the Isle of Man, says the Law Times. 
It appears that according to Manx law a marriage 
with a deceased wife’s sister is voidable during the 
joint lifetime of the contracting parties. If, how- 
ever, one of the parties to such a marriage die 
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; | 
before it has been declared void, the marriage is 


no longer voidable, but must be regarded as good 
in law. 


The appointment of Mr. Joseph H. Choate, the 
nephew of the famous Rufus Choate, and himself 
the leader of the New York bar, to the post of 
ambassador of the United States in this country, 
suggests the inquiry why leading English lawyers 
are not occasionally employed as ambassadors, 
says the Solicitors’ Journal. It may be said that 
they would not accept the post, but we are by no 
means sure of that; work as a successful diplomat 
involves the receipt of honors such as might not 
fall to the lot of the lawyer in his profession. 
There are cases where the employment of a skilled 
advocate as ambassador might be of great value; 
his knowledge of men, keen perception of the 
points of a case, and habits of persuasion, would 
all tend to success in this vocation. There are 
many leading advocates who would make better 
ambassadors than judges. 


Mr. Bucknill’s promotion to the bench appears 
to give general satisfaction. The new judge is one 
of the most popular men in the legal profession. 
He is still young, possesses an abundant supply of 
strength and energy, and throughout his highly 
successful forensic career has come in contact and 
acquired a familiarity with a wide variety of the | 
many branches of which English law consists. 


A correspondent of the Solicitors’ Journal, writ- 
ing with reference to the last appointment to the 
High Court bench, remarks that “in selecting Mr. 
Bucknill to fill the judicial vacancy caused by the 
retirement of Mr. Justice Hawkins, the lord chan- 
cellor has given an object-lesson in the remark- 
able variety of qualities which may lead to the 
English bench. Predecessor and successor are as 
wide as the poles asunder, and present a most 
complete and striking contrast. The one had a 
domineering will, which forced all persons and 
arrangements to bend to his requirements, even at 
times by the sacrifice of common courtesy. The 
other is distinguished for such gentle and even soit 
manners that he apparently could not be rude if 
he tried. The one was a brilliant and popular 
advocate who ‘caught on,’ and produced effect 
whenever he opened his mouth for speech or 
cross-examination. The other has pursued the 
even tenor of his successful way to the head of his 
circuit and of the admiralty bar by great efficiency, 
rarely engaged in a cause celébre, and certainly 
never having made one out of nothing. The one 
was a past master in all the intricacies of the 
criminal law and of the criminal character. The 
other essentially a civilian lawyer, the editor of 
Abbott on Shipping, well versed in such unexcit- 
ing lore. And outside their profession, the one a 
steward of the Jockey Club and habitual frequenter 
of race meetings; the other an alderman of Surrey 








and a member of parliament. As all roads lead to 








Rome, so all characters and careers within the bar 
may lead to the judicial ermine. The western cir- 
cuit and admiralty bar have been exceptionally 
fortunate in securing two successive judgeships in 
Mr. Justice Phillimore and Mr. Justice Bucknill; 
the more so as neither of these, capable though 


| they both are, are likely to take ultimate rank with 


predecessors like Sir Alexander Cockburn, Lord 
Bowen or Sir Arthur Charles. Both are rather in 
the bud of promise than in the fruit time of 
achieved performance. As you remark, however, 


| the new judge is likely to prove an all-round effi- 


cient member of the bench, and also to add much 
to its standard of courtesy and manners.” 


Legal Laughs. 


* Will this case take much time?” asked a junior 
of a very witty Irish Q. C. (now a judge). “ Let 
me see,” was the reply. “I'll state the case to the 
jury, that will take time; B. will examine the 
crown witnesses, that will take time; you will 
cross-examine them, and that will take some time; 
C. will open for the defense, and that will take 
time; you will examine your alibi, and that will 
take time; then you will sum up for the defense, 
and that will take some time; B. will reply for the 
crown, which will also take time; his lordship will 
charge the jury, and that will take time; the jury 
will take time to consider their verdict, and then 
your interesting client will do a frightful lot of 
time.”’ — Lawyer and Magistrate. 


Legal Hotes. 


Joseph H. Choate, United States ambassador to 
Great Britain, probably will not sail for London 
until the latter part of February. 


A bill providing that the amount of a mortgage 
on real estate shall be deducted from the value of 
the property, for purposes of taxation, has been 
rejected by the Minnesota house. 

The Arkansas house has voted to bar women 
from positions in the gift of the legislature. As 
originally drawn, it also excluded sons of mem- 
bers, but the representatives struck that out. 

Opponents of capital punishment in Massachu- 
setts have formed an organization with the avowed 
purpose to influence the legislature to repeal the 
present law for the infliction of the death penalty. 

A law has just been enacted in Delaware to 
punish persons who commence a crime in Dela- 
ware which is completed elsewhere. This is to 
cover cases like the Botkin, where poison is al- 
leged to have been sent by mail. 


Capt. George W. Wilson, deputy commissioner 
of internal revenue, will probably be appointed te 
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succeed Commissioner Nathan Bay Scott, who has 
just been elected United States senator from West 
Virginia. Capt. Wilson has been in the internal 
revenue service for many years. In fact, he has 
grown up with it. 

Judge John M. Smith, who has just taken his 
seat on the bench of the Jay Circuit Court, Indi- 
ana, has the record of having risen to that position 
from that of a section hand on the Pan-Handle 
Railroad. He was born in 1853. In 1870 and 
1871 he was employed as a laborer in a little coun- 
try sawmill, and then as a section hand, working 
at all sorts of manual labor. He then took up the 
practice of law, and by hard study and frugality 
rose to be one of the best attorneys at the Jay 
county bar, finally being honored with the judge- 
ship. ' 

In the United States Supreme Court, at its last 
sitting, an opinion was handed down by Justice 
Harlan in the case of the Village of Norwood, in 
the State of Ohio, versus Ellen R. Baker, involv- 
ing the right of the village to tax abutting prop- 
erty for all the improvements made upon it by the 
village. In this instance the village put a street 
through Mrs. Baker’s land and taxed her not only 
for the land but for the cost of condemnation. 
Justice Harlan laid down the general proposition 
that in such cases abutting property could be taxed 
only to the extent that it was benefited by an im- 
provement, and that any more radical action 
amounted to taking property without due process 
of law, and was therefore unconstitutional. Jus- 
tices Brewer, Shiras and Gray united in a dissent- 
ing opinion, holding that the opinion was contrary 
to others on the subject and without precedent. 

The New York Court of Appeals has ordered a 
new calendar made for the session which will com- 
mence April 17, 1899, on which will be placed those 
causes in which returns and notices of argument, 
with proofs of service, shall have been filed in the 
office of the clerk of the court on or before March 
25, 1899. Causes on the present calendar need not 
be re-noticed, but will be disposed of before the 
new calendar is taken up. The clerk has been in- 
structed to notify attorneys that no stipulations 
which reserve causes on the present calendar for 
a longer period than three days will be accepted 
after February 27th, and that after March 1oth no 
reservations whatever will be allowed of causes on 
the present calendar, unless by special order of the 
court. Causes now “reserved generally,” and 
those reserved for a date later than March roth, 
will be considered as reserved only to March roth. 
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Gorrespondence. 
To the Editor of the Albany Law Journal: 
I have read with great interest and profit the 
sketches of Mr. Toombs, of Georgia, and of John 
C. Calhoun, of South Carolina, by Walter L. 
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Miller, Esq., of South Carolina, which have ap- 
peared in the ALBANY Law JouRNAL. 

Being a native of South Carolina, and familiar 
with things in Georgia, but having been away 
from those parts for thirty years, these articles 
brought afresh to my memory many reminiscences 
of my boyhood days, during which there were 
many traditions still lingering in the air concern- 
ing these men. 

I have also read in the Green-Bag a sketch of 
Mr. McDuffie, of South Carolina, by the same 
writer. I am much pleased with Mr. Miller's 
style and industry, and hope that we may have 
more from his pen. Very truly yours, 

G. D. SHANDs. 

UNIVERSITY OF MississipP1, SCHOOL OF Law, 
University P. O., Miss., Jan. 23, 1899. 

To the Editor of the Albany Law Journal: 

I am sure the bar of New York and the people 
of the country generally deserve to be congratu- 
lated on the appointment of Hon. Joseph H. 
Choate to the court of St. James. President Mc- 
Kinley could not have been more happy in his 
selection, and he deserves the thanks of the entire 
people. Mr. Choate will make a fine impression 
upon the English people, and will reflect honor 
upon his own nation. A man of high character, 
broad culture, and great learning both in the law 
and in literature, he will undoubtedly take a high 
position in the English court. Such men as Mi. 
Choate honor the offices to which they are ap- 
pointed. I read with great pleasure the very ad- 
mirable address which he made on the occasion oi 
the unveiling of the monument of his illustrious 
kinsman, Rufus Choate. That speech itself showed 
that its author merited the highest praise, and 
would gace any office to which he might be ap- 
pointed. Very respectfully, 

WALTER L. MILLER. 

ABBEVILLE, S. C., Jan. 26, 1899. 


—$———_ 


Bew Books and Hew Editions. 





The Real Property Law of the State of New York. 
By Robert Ludlow Fowler. New York: 
Baker, Voorhis & Co. 1899. 

This volume of 840 pages contains, in addition 
to the text of the Real Property Law of the State 
of New York (chapter 46 of the general laws), the 
text of the original statutes displaced by that law 
or consolidated in it, and the reports and notes of 
the framers of all such laws. Historical and ex- 
planatory comments by the editor follow each 
section of the Real Property Law, and a full cita- 
tion of all the judicial decisions bearing on the 
law is given in the foot-notes. The work of Mr. 


Fowler, which appears to have been carefully and 
conscientiously done, cannot fail to result in a 
considerable saving of professional time and labor. 








